Legal advice regarding the negotiation of fees under the collaborative arrangements 

The guidance outlined below is the advice from the BMA’s Legal Department regarding negotiation options for fees under the collaborative arrangements.  The advice was prepared solely for the use of the BMA’s Professional Fees Committee in response to a number of specific questions raised at a meeting with the BMA’s Legal Department.  Please note that the advice therefore does not stand on its own and, as such, cannot be relied upon by LMCs/LNCs.  Competition Law is complex and anyone with a Competition Law enquiry must seek appropriate legal advice.  
The BMA is not liable for any loss or damage, howsoever arising, which is occasioned to anyone acting, omitting to act or refraining from acting in reliance upon the contents of the advice.  
Insofar as fees for collaborative work are concerned, 2 proposed options were discussed at the meeting: 
1.
Individual practices negotiate their own fees, with a PCT, for collaborative work undertaken by the practice or 

2.
A LMC negotiates fees, with a PCT, on behalf of GP practices, for collaborative work undertaken by practices within the LMC area.

Of the two options, option 2 presents a number of significant legal risks under the Competition Act 1998 (the Act).  The Act prohibits activities which are anti-competitive.  In particular, under what is known as the Chapter 1 Prohibition, agreements between Undertakings or decisions by Associations of Undertakings which have the effect of preventing, distorting or restricting competition are prohibited.  An Undertaking includes partnerships and an Association of Undertakings is likely to include a LMC (on the basis that the LMC is, effectively, representing a group (Association) of GP practices (Undertakings)).  Conduct which is prohibited includes the fixing of purchase or selling prices, sharing markets or limiting or controlling markets.  

The difficulty with option 2 is that, in effect, the LMC would be fixing a price, for collaborative work, as between all GP practices within a geographical area.  As a consequence, a LMC could fix a price which was anti-competitive (in the sense that it was more expensive than that which could result from one negotiated by individual practices).  There is a strong risk that this would amount to 'price fixing', which the Office of Fair Trading regards as one of the most serious offences under the Act. 

Whether the incorporation of a LMC, as a limited company, would avoid the Act was also discussed.  The answer is no.  Whilst incorporation would have the effect of 'ring fencing' liability, it does not alter the legal risk.
